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is not inconsistent with the general tenor of the present work that its 
author should hold up to special reprobation the two men in our history 
who were conspicuous for their leadership of the American people in 
their successful assault upon intrenched wealth and political privilege. 
In his three chapters on the judiciary department of government, 
Taft makes an exceedingly reasonable and effective plea for better con- 
ditions; and his discussion in this field, in which he is so eminently qual- 
ified to pass judgment, is in striking contrast to that which has pre- 
ceded it, both in his grasp of the subject matter and in his appreciation 
of the real issues involved. 

Orin Gr. Libby 

The American Doctrine of Judicial Supremacy. By Charles Grove 
Haines, Ph. D., professor of political science, Whitman Col- 
lege. (New York: The Macmillan Company, 1914. 365 p. 
$2.00) 
The American Doctrine of Judicial Supremacy proposes "to present 
an account of the origin and development of the practice of judicial 
control over legislation in the United States. The source of this power 
is traced from the ancient and mediaeval concept of the law of nature, 
from the idea of a higher law made vital and attractive in Coke's the- 
ory of the supremacy of the common law courts and from precedents 
during colonial and revolutionary times." These things the author has 
done well. The book, indeed, is welcome and refreshing in this age of 
partisan books and magazine articles which are too often written to sell 
rather than to pronounce the truth. The author of the American Doc- 
trine of Judicial Supremacy is evidently no believer in that doctrine. 
He, however, does not force his belief or lack of belief on anyone, but 
gives facts from which all may learn. If the book is to be criticised, 
it is to be criticised in that part which deals with modern law and the 
modern cases, and in relying too much upon the dicta of others rather 
than upon the independent deductions of the author himself. "We 
would have preferred an independent analysis of the recent cases and 
the political philosophy underlying them. 

The American doctrine, as defined by the author, seems to be that a 
constitution is a fundamental law, that legislative and executive power 
is limited by the terms of this fundamental law, and that the courts as 
interpreters of the law are expected to preserve and defend constitu- 
tions as inviolable acts to be changed only by the people through the 
amending process. The author is not one of those who hold that the 
American courts, in adopting the American theory, usurped authority. 
He does not, in fact, believe that the right to the exercise of power is 
doubtful even at the present time. He seems to hold, indeed, that al- 
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though it has frequently been abused throughout the history of the col- 
onies and the nation, it was deliberately adopted and repeatedly af- 
firmed. The author, in short, is of the belief that the theories of Lord 
Coke, though discarded in England, were, on account of the peculiar 
conditions at the time of the Revolution, that is to say on account of 
the struggle of the colonies not only against the king, but against the 
English parliament, at an early time recognized and adopted in America 
as a fundamental principle. "That Coke's theory had crystalized into 
a well defined doctrine prior to the meeting of the Federal Convention 
in Philadelphia, ' ' says the author, ' ' is apparent. ' ' And again in speak- 
ing of the case of Marbury vs. Madison, he says: "Emerging from an 
idea of an overruling law of nature and of God, through a concept of 
law fundamental and unalterable which was authorized by Coke's the- 
ory of the supremacy of the common law courts, the doctrine of judicial 
supremacy was incorporated in state and federal systems in order to 
place the federal limitations and restrictions upon the legislative and 
judicial departments of the government. The idea for which Coke had 
struggled so insistently in England, which had proved impossible of 
attainment in his own country, that common law as interpreted by the 
courts shall be superior to the King and Parliament, was accepted and 
put in operation about two centuries later with modifications necessitat- 
ed by the enactment of written constitutions in the development and 
adoption of the American Doctrine of Judicial Supremacy." 

The real complaint of the author against the American doctrine is a 
complaint which has been quite often — and we believe properly — 
made, and that is that it has often been administered by men untrained 
in political science and sociology and often by men who have had no 
sympathy with or appreciation of a growing and pulsating democracy. 
Its chief abuse, he maintains, is in an undue insistence upon what may 
be termed the natural property right idea and a too-frequent substitu- 
tion of the judicial opinion as to the necessity and advisability as op- 
posed to that of the legislative body. He does not believe that the prac- 
tice of judicial supervision will be discarded. In speaking of the de- 
mand for the recall of judges and of decisions and the contention "that 
judicial supremacy will eventually give way to legislative omnipotence 
and unrestricted popular rule such as prevails in European countries" 
he says: "As we review the history of the American doctrine, it seems 
more likely that a restriction of the realm within which laws may be 
invalidated, an easier method of changing the fundamental law, and a 
less hostile attitude toward legislative innovations on the part of lawyers 
and judges, will remove the chief grounds of complaint against the 
judiciary with respect to what is termed judicial legislation, and will 
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make it possible and desirable, even to those who believe in the ultimate 
rule of the people, to retain in state and federal government the power 
of the courts to invalidate acts as a. salutary check upon hasty and care- 
less legislation. The supremacy of law as announced by the courts, and 
the subordination of other departments of government to the judiciary, 
which together constitute the basis of the American doctrine of judicial 
supremacy, may then cease to be regarded as imposing legal obstructions 
and insuperable barriers to progress, and may rather be conserved as a 
valuable and useful corrective to the developing practice of popular 
law-making. ' ' 

Andrew Alexander Bruce 

The Framing of the Constitution of the United States. By Max Far- 
rand, professor of history, Yale University. (New Haven: 
Yale University Press; London: Humphrey Milford, Oxford 
University Press, 1913. 281 p. $2.00 net) 
By the publication of his monumental Records of the Federal Con- 
vention, Mr. Farrand has put all students of the Constitution heavily in 
his debt. The present volume is essentially, as the author himself sug- 
gests, a byproduct of that editorial work. As a plain, straightforward, 
objective treatment of what may be called the mechanics of constitu- 
tion making in the convention, it is excellent — superior to any of its 
predecessors. Following an order which is primarily chronological rath- 
er than topical he shows the Constitution gradually taking shape 
through the various stages of convention procedure. 

At various points Mr. Farrand reproduces or develops more fully 
certain views, with which readers of his earlier essays are familiar, on 
the relation between the Articles of Confederation and the Constitution, 
on the relative importance of the "three great compromises," and on 
the personal influence of "Washington in the convention. On the first 
two of these questions the present reviewer ventures to think that the 
reaction from conventional views has carried the author too far, not per- 
haps for the experienced reader, but at least for one who comes to the 
narrative, as many will, untouched by the prepossessions of the older 
school. The men of this generation are less in need than their fathers 
were of being cautioned against the worship of the Constitution. Mr. 
Farrand 's frequent references to the formal resemblances between the 
Articles of Confederation and the Constitution and his insistence on the 
lack of novelty in the latter, are likely to leave many of his readers with 
too low an estimate of the constructive power displayed by the men of 
1787. In any case, a comparison of Mr. Farrand 's little book with the 
corresponding chapters in Bancroft's History of the Constitution, a 
narrative of about equal length, will bring out clearly the trend of 



